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Official Form 401 
Chapter 15 Petition for Recognition of a Foreign Proceeding 12/15

If more space is needed, attach a separate sheet to this form. On the top of any additional pages, write debtor’s name and case number (if known).  

1. Debtor’s name _____________________________________________________________________________________________ 

2. Debtor’s unique identifier 

   

For non-individual debtors: 

Federal Employer Identification Number (EIN)    ___  ___   –  ___  ___  ___  ___  ___  ___ ___ 

Other ___________________________.  Describe identifier  _____________________________. 

For individual debtors:  

Social Security number: xxx  –  xx–  ____  ____  ____  ____ 

Individual Taxpayer Identification number (ITIN):  9 xx  –  xx  –  ____  ____  ____  ____ 

Other ___________________________.  Describe identifier ______________________________. 

3. Name of foreign 
representative(s)  ____________________________________________________________________________________________   

4. Foreign proceeding in which 
appointment of the foreign 
representative(s) occurred 

____________________________________________________________________________________________ 

5. Nature of the foreign 
proceeding Check one: 

Foreign main proceeding  
Foreign nonmain proceeding
Foreign main proceeding, or in the alternative foreign nonmain proceeding

6. Evidence of the foreign 
proceeding 

A certified copy, translated into English, of the decision commencing the foreign proceeding and 
appointing the foreign representative is attached. 

A certificate, translated into English, from the foreign court, affirming the existence of the foreign 
proceeding and of the appointment of the foreign representative, is attached. 

Other evidence of the existence of the foreign proceeding and of the appointment of the foreign 
representative is described below, and relevant documentation, translated into English, is attached. 

 _______________________________________________________________________________________ 

 _______________________________________________________________________________________ 

7. Is this the only foreign 
proceeding with respect to 
the debtor known to the 
foreign representative(s)? 

No. (Attach a statement identifying each country in which a foreign proceeding by, regarding, or against the 
debtor is pending.)  

Yes

United States Bankruptcy Court for the: 

__________ District of __________ 

Case number (If known): _________________________ Chapter 15 

Fill in this information to identify the case: 

Check if this is an 
amended filing

Southern District of New York

20-

Minera Tres Valles S.p.A.

✔ 77.856.200-6 Chilean Tax ID No.

José Felizardo Figueroa Barrueco

Reorganization Proceeding - 30º Civil Court in Santiago, Chile

✔

✔

✔

Court appointment of the Chilean Overseer as Foreign Representative

✔
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Debtor _______________________________________________________ Case number (if known)_____________________________________  
Name

   Official Form 401 Chapter 15 Petition for Recognition of a Foreign Proceeding page 2 

8. Others entitled to notice Attach a list containing the names and addresses of: 

(i)  all persons or bodies authorized to administer foreign proceedings of the debtor,  

(ii)  all parties to litigation pending in the United States in which the debtor is a party at the time of filing of this 
petition, and  

(iii) all entities against whom provisional relief is being sought under § 1519 of the Bankruptcy Code.

9. Addresses Country where the debtor has the center of its 
main interests: 

______________________________________________ 

Debtor’s registered office: 

______________________________________________
Number Street 

_______________________________________________ 
P.O. Box 

_______________________________________________ 
City State/Province/Region ZIP/Postal Code 

_______________________________________________
Country 

Individual debtor’s habitual residence: 

_______________________________________________ 
Number Street 

_______________________________________________ 
P.O. Box 

_______________________________________________ 
City State/Province/Region ZIP/Postal Code 

_______________________________________________ 
Country

Address of foreign representative(s):

_______________________________________________ 
Number Street 

_______________________________________________ 
P.O. Box 

_______________________________________________ 
City State/Province/Region ZIP/Postal Code 

_______________________________________________ 
Country

10. Debtor’s website (URL)
____________________________________________________________________________________________________ 

11. Type of debtor Check one: 

Non-individual (check one): 

Corporation.  Attach a corporate ownership statement containing the information 
described in Fed. R. Bankr. P. 7007.1. 

Partnership

Other.  Specify: ________________________________________________ 

Individual

Minera Tres Valles S.p.A. 20-

Chile Avenida Apoquindo Nº 4775

Oficina 501

Las Condes, Santiago 7 58009

Chile

Avenida Apoquindo Nº 3910

Piso 15

Las Condes, Santiago 7 58009

Chile

https://mineratresvalles.com/

✔

✔
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Debtor Minera Tres Valles S.p.A. Case nun1ber (if!<nown),_2_0_ -_ ______ _____ _ 
Name 

12. Why is venue proper in this 
district? 

13. Signature of foreign 
representative( s) 

14. Signature of attorney 

Official Form 401 

·--- ··-~ - ---·---- -·--- ------- ---·--

Check one.-

fi1 Debtor's principal place of business or principal assets in the United States are in this district. 

D Debtor does not have a place of business or assets in the United States, but the following 
action or proceeding in a federal or state court is pending against the debtor in this district: 

D If neither box is checked, venue is consistent \'Vith the interests of justice and the convenience 
of the parties, having regard to the relief sought by the foreign representative, because: 

I request relief in accordance with chapter 15 of title 11 , United States Code. 

I am the foreign representative of a debtor in a foreign proceeding, the debtor is eligible for the 
relief sought in this petition, and I am authorized to file this petition. 

I have examined the information in this petition and have a reasonable belief that the 
information is true and correct. 

I declare ty of perjury; at the foregoing is true and correct, 

Jose Felizardo Figueroa Barrueco 
Signature of foreign representative ,,, 

Executed on 
MM / DD / YYYY 

X 
Signature of foreign representative 

Executed on 
MM /DD/ YYYY 

Printed name 

' 
Printed name 

Date 

Signature of Attorney for foreign representative MM / DD /YYYY 

John A. Mueller 
Printed name 

Lippes Mathias Wexler Friedman LLP 
Firn1 name 

50 Fountain Plaza, Suite 1700 
Number Street 

Buffalo NY -------------------- 14202 
City State ZIP Code 

(716) 362-7614 
Contact phone 

jmueller@lippes.com 
Email address 

4700050 NY 
Bar number State 

Chapter 15 Petition for Recognition of a Foreign Proceeding 
✓ 

page 3 

08/12/2020

08/12/2020
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John A. Mueller 
LIPPES MATHIAS WEXLER FRIEDMAN LLP 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202-2216 
(716) 362-7614 
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
 
UNITED STATES BANKRUPTCY COURT    
SOUTHERN DISTRICT OF NEW YORK  
 

  

   
IN RE:   

CHAPTER 15 
   
MINERA TRES VALLES S.P.A.,1  CASE NO. 20-_____-___ 
   
 DEBTOR IN A FOREIGN PROCEEDING.   
   

 
DISCLOSURE PURSUANT TO RULE 1007(a)(4)(B) OF THE  

FEDERAL RULES OF BANKRUPTCY PROCEDURE  
 

José Felizardo Figueroa Barrueco, in his capacity as the duly authorized foreign 

representative (“Foreign Representative”) of the above-captioned debtor, Minera Tres Valles 

S.p.A. (“Foreign Debtor” of the “Company”), with respect to the Bankruptcy Procedure of Judicial 

Reorganization currently pending before the 30º Civil Court of Santiago, Chile, and assigned Case 

No. C-7373-2020 (“Chilean Proceeding”) hereby files this list pursuant to Bankruptcy Rule2 

1007(a)(4)(B) and respectfully state as follows: 

  

 
1 The Foreign Debtor’s Chilean tax identification number is 77.856.200‐6 and its executive office is located at Avenida 
Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile 758009. 
2 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Petition. 
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I. AUTHORIZED TO ADMINISTER CHILEAN PROCEEDING  

 
Name 

 

 
Address 

Luis Vega Munoz – CEO of Foreign Debtor Avenida Apoquindo Nº 4775, Oficina 501 
Las Condes, Santiago, Chile 758009 
 

Daniela Andrea Royer Fuandez – Head Judge Huérfanos Nº 1409, Santiago 
 

Jose Felizardo Figueroa Barrueco – Overseer / 
Foreign Representative  

Avenida Apoquindo Nº 3910, piso 15 
Las Condes, Santiago, Chile   
 

Enrique Ortiz D’Amico – Alternate Overseer  Amunátegui Nº 277, Oficina 1001 
Santiago, Chile   
 

 

II. PENDING U.S. LITIGATION   

1. Neither the Foreign Representative nor the Foreign Debtor are party to any 

litigation currently pending in the U.S. 

III. PROVISIONAL RELIEF – 11 U.S.C. § 1519  

2. The Foreign Representative is seeking provisional relief to stay execution against 

the U.S. Accounts. Accordingly, the Foreign Debtor is providing notice of the Petition and related 

filings to the Secured Lenders, Agent, Intercompany Lenders and Citibank.   

 

Dated: August 14, 2020  
 Buffalo, New York  

LIPPES MATHIAS WEXLER FRIEDMAN LLP 
 
 
 /s/ John A. Mueller    
John A. Mueller, Esq 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202 
(716) 362-7614  
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
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John A. Mueller 
LIPPES MATHIAS WEXLER FRIEDMAN LLP 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202-2216 
(716) 362-7614 
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
 
UNITED STATES BANKRUPTCY COURT    
SOUTHERN DISTRICT OF NEW YORK  
 

  

   
IN RE:   

CHAPTER 15 
   
MINERA TRES VALLES S.P.A.,1  CASE NO. 20-_____-___ 
   
 DEBTOR IN A FOREIGN PROCEEDING.   
   

 
CORPORATE OWNERSHIP STATEMENT  

PURSUANT TO RULES 1007(a)(4)(A) AND 7007.1 OF THE FEDERAL RULES OF 
BANKRUPTCY PROCEDURE AND LOCAL RULE 1007-3  

 
José Felizardo Figueroa Barrueco, in his capacity as the duly authorized foreign 

representative (“Foreign Representative”) of the above-captioned debtor, Minera Tres Valles 

S.p.A. (“Foreign Debtor” of the “Company”), with respect to the Bankruptcy Procedure of Judicial 

Reorganization currently pending before the 30º Civil Court of Santiago, Chile, and assigned Case 

No. C-7373-2020 (“Chilean Proceeding”) hereby files this corporate ownership statement pursuant 

to Rules 1007(a)(4)(A) and 7007.1 of the Federal Rules of Bankruptcy Procedure and Rule 1007-

3 of the Local Bankruptcy Rules for the Southern District of New York, and respectfully state as 

follows: 

  

 
1 The Foreign Debtor’s Chilean tax identification number is 77.856.200‐6 and its executive office is located at Avenida 
Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile 758009. 
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1. As of the date of this filing, the Foreign Debtor’s equity is held as follows:  

(i) 70% – SRH Chile S.p.A.; and (ii) 30% – Porto San Giorgio S.p.A., both companies organized 

and existing under the laws of Chile. 

 

Dated: August 14, 2020  
 Buffalo, New York  

LIPPES MATHIAS WEXLER FRIEDMAN LLP 
 
 
 /s/ John A. Mueller    
John A. Mueller, Esq 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202 
(716) 362-7614  
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
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John A. Mueller 
LIPPES MATHIAS WEXLER FRIEDMAN LLP 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202-2216 
(716) 362-7614 
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
 
UNITED STATES BANKRUPTCY COURT    
SOUTHERN DISTRICT OF NEW YORK  
 

  

   
IN RE:   

CHAPTER 15 
   
MINERA TRES VALLES S.P.A.,1  CASE NO. 20-_____-___ 
   
 DEBTOR IN A FOREIGN PROCEEDING.   
   

 
(I) VERIFIED PETITION FOR RECOGNITION OF FOREIGN MAIN PROCEEDING 

AND (II) REQUEST FOR PROVISIONAL RELIEF 
UNDER CHAPTER 15 OF THE BANKRUPTCY CODE 

 
José Felizardo Figueroa Barrueco, in his capacity as the authorized foreign representative 

(“Foreign Representative”) of the above-captioned debtor, Minera Tres Valles S.p.A. (“Foreign 

Debtor” or the “Company”), subject to a Bankruptcy Procedure of Judicial Reorganization 

currently pending before the 30º Civil Court of Santiago, Chile, and assigned Case No. C-7373-

2020 (“Chilean Proceeding”), respectfully submits this chapter 15 verified petition and request for 

immediate provisional relief (together with the official form petition filed concurrently herewith, 

the “Petition”) in support of entry of the following orders:  

(I) Granting immediate provisional relief under section 1519(a)(1) of title 11 of the 

United States Code, 11 U.S.C. §§ 101 et seq. (“Bankruptcy Code”), staying 

 
1 The Foreign Debtor’s Chilean tax identification number is 77.856.200‐6 and its executive office is located at Avenida 
Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile 758009. 
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execution against the U.S. Accounts (as defined below), with a proposed form of 

order attached hereto as Exhibit A (“Provisional Relief Order”); and  

(II) Pursuant to Section 1517(a) of the Bankruptcy Code: (A) finding that (i) the Foreign 

Debtor is an eligible “debtor” under Chapter 15 of the Bankruptcy Code, (ii) the 

Chilean Proceeding is the Foreign Debtor’s “foreign main proceeding” pursuant to 

Section 1502 of the Bankruptcy Code, (iii) the Foreign Representative satisfies the 

requirements of a “foreign representative” under Section 101(24) of the Bankruptcy 

Code, and (iv) the Petition meets all requirements of Section 1515 of the 

Bankruptcy Code; (B) granting recognition of the Chilean Proceeding as a foreign 

main proceeding under Sections 1517, 1520 and 1521 of the Bankruptcy Code; and 

(C) enforcing and granting comity to the Stay Order (as defined below) in the U.S., 

with a proposed form order attached hereto as Exhibit B (“Recognition Order”). 

In support of the Petition, the Foreign Representative is filing contemporaneously 

herewith: (i) Declaration of Foreign Representative in Support of (I) Verified Petition for 

Recognition of Foreign Main Proceeding and (II) Request for Provisional Relief Under Chapter 

15 of the Bankruptcy Code (“Figueroa Declaration”); (ii) Declaration of Foreign Debtor in 

Support of (I) Verified Petition for Recognition of Foreign Main Proceeding and (II) Request for 

Provisional Relief Under Chapter 15 of the Bankruptcy Code (“Vega Declaration”); and  

(iii) Declaration of Nelson Contador Rosales in Support of (I) Verified Petition for Recognition of 

Foreign Main Proceeding and (II) Request for Provisional Relief Under Chapter 15 of the 

Bankruptcy Code (“Contador Declaration”), each of which are incorporated herein by reference 

(collectively, the “Declarations”). 
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I. PRELIMINARY STATEMENT 

1. The Foreign Debtor’s primary business is to produce and sell copper cathodes. As 

a result, the Foreign Debtor’s financial position depends on the prevailing global prices for copper 

cathodes. The Foreign Debtor has entered into an offtake agreement (the “Offtake”) with Anglo 

American Marketing Limited (“AAM Ltd.”) to sell 100% of all copper cathodes produced. This 

represents over 95% of the Company’s revenue. In line with the overall copper industry, China 

represents the largest consumer of copper cathodes.  

2. Same as many other industries around the world, the Foreign Debtor’s business has 

suffered greatly due to the COVID-19 pandemic. On March 23, 2020, the Chilean government 

declared a state of catastrophe and local officials in Salamanca formally requested that MTV 

temporarily halt or restrict operations as a measure to slow down the spread of the virus.  

3. Concurrent with the steep decline in Chinese demand resulting from COVID-19, 

and corresponding reductions in global copper prices, Chile’s social unrest that began in October 

2019 has continued in the background affecting the availability of short-term working capital loans 

that many of MTV’s suppliers rely on for day-to-day and month-to-month cash flows (the “Social 

Unrest Effect”). As a result, many of MTV’s suppliers experienced working capital challenges and 

insisted that the Company move to accelerated payment terms, further exacerbating its precarious 

financial position.   

4. Before the pandemic, the Foreign Debtor was already facing significant operational 

and financial difficulties due to the ongoing “mega drought” in Chile, which has been ongoing for 

over ten (10) years2 together with the continuing Social Unrest Effect. In particular, the Foreign 

Debtor’s operations are located in Region IV of Chile, which is now part of a designated 

 
2 See https://dialogochino.net/en/climate‐energy/30820‐chiles‐mega‐drought‐rolls‐on/  
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“agricultural emergency zone.”3 The Company’s operations require a significant amount of water 

to produce copper cathodes. The Choapa River, from which the majority of the Company’s water 

is drawn, was operating at 15% of its historical flow rates (and as low as 6%) for the majority of 

January through May.  

5. The confluence of all these financial and environmental difficulties drastically 

reduced the Foreign Debtor’s revenues and undermined its ability to pay debts in the ordinary 

course of business. As a result, on May 12, 2020, the Foreign Debtor filed an application to open 

a reorganization proceeding with the 30º Civil Court of Santiago, Chile. On May 29, 2020, the 

Civil Court issued the Resolution of Reorganization that formally commenced the Chilean 

Proceeding and an initial stay period of thirty (30) business days (“Stay Order”). A true and 

accurate copy of the Stay Order, with a certified English translation, is attached hereto as  

Exhibit C.  

6. While the Foreign Debtor’s operations are exclusively in Chile, it maintains certain 

bank accounts in the U.S. The Foreign Debtor is commencing this Chapter 15 case for the limited 

purpose of protecting those U.S. Accounts (as defined below) and all funds contained therein; thus, 

avoiding any disruption to either its operations or the Chilean Proceeding. Under the Offtake, these 

U.S. Accounts are used solely for the purpose of receiving 100% of the revenue received from the 

Offtake before being available for distribution to the Company’s Chilean-domiciled bank 

accounts. 

II. JURISDICTION & VENUE 

7. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334, 

Section 1501 of the Bankruptcy Code, and the Amended Standing Order of Reference to 

 
3 Id. 
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Bankruptcy Judges of the District Court for the Southern District of New York, dated  

January 31, 2012 (Preska, C.J.).  

8. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P). The Foreign Debtor 

confirms consent, pursuant to Bankruptcy Rule 7008, to the entry of a final order by the Court in 

connection with the Petition to the extent that it is later determined that the Court, absent consent 

of the parties, cannot enter final orders or judgments in connection herewith consistent with Article 

III of the U.S. Constitution. 

9. This Chapter 15 case has been properly commenced pursuant to Section 1504 of 

the Bankruptcy Code by the filing of a petition for recognition of the Chilean Proceeding under 

Section 1515 of the Bankruptcy Code. 

10. Venue is proper pursuant to 28 U.S.C. § 1410(1) and (3). The Foreign Debtor has 

property in the U.S. in the form of a legal counsel retainer with LIPPES MATHIAS WEXLER 

FRIEDMAN LLP in Buffalo, New York, and bank accounts maintained at Citibank, N.A., in New 

York, New York. 

11. The bases for the relief requested herein are Sections 1504, 1507, 1509, 1510, 1515, 

1517, 1519, 1520 and 1521 of the Bankruptcy Code, and Rule 9013-1(a) of the Local Bankruptcy 

Rules for the Southern District of New York (“Local Rules”). 

III. BACKGROUND 

A. Business Summary 

12. The Foreign Debtor is a fully permitted and operating mining complex located near 

Salamanca in Region IV of Chile. The mine commenced commercial production in 2010 and 

consists of two (2) main deposits: (i) Papomono – underground; and (ii) Don Gabriel – open pit, 

along with several ancillary deposits.  
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13. In addition to mining its own ore, the Foreign Debtor purchases mineralized 

material from local miners and has a toll processing agreement with ENAMI, a Chilean state-

owned enterprise that supports small and artisanal miners.  

14. The Foreign Debtor has a crushing and processing plant with nameplate capacity 

of 6,000 tons per day. The plant is designed to produce up to 18,500 tons per annum of copper 

cathodes. 

15. As of December 31, 2019, the Foreign Debtor employed a total of 273 employees, 

approximately 200 of whom are represented by the Tres Valles’ Workers Union Association, and 

417 contractors. 

16. All of the Foreign Debtor's revenue stems from operations in Chile and some 

important items to note regarding its structure and daily business activities:  

(i) registered office and corporate headquarters are located at Avenida Apoquindo 

4775, Oficina 501, Las Condes, Santiago, Chile; 

(ii) primary control and decision-making are made from the principal place of business 

in Chile; 

(iii) majority of employees reside in Chile;   

(iv) all assets are in Chile, with the exception of the U.S. Accounts; and 

(v) majority of administrative functions, including accounting, financial reporting, 

budgeting, and cash management, are conducted in Chile. 

B. Status Of Operations 

17. On March 23, 2020, local officials in Salamanca formally requested that MTV 

temporarily halt or restrict operations as a measure to slow down the spread of the virus. They also 
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requested that MTV do so while continuing to remunerate the employee base, which was not 

financially possible for MTV. 

18. MTV responded by temporarily halting the majority of all mining operations, 

significantly reducing the employee base required to maintain minimal operations, maintaining the 

necessary staff to operate and monitor the leach pad, maintaining the necessary staff to operate its 

solvent-extraction and electrowinning processing plant where its copper cathodes are produced 

and maintaining the necessary staff to conduct preventative maintenance of key equipment. 

IV. CAPITAL STRUCTURE 

A. Secured Lenders 

19. On January 26, 2017, the Foreign Debtor entered into a line of credit financing 

contract ("Credit Facility") with GAM Kimura Commodity Trade Finance Fund Limited 

("Kimura") in the amount of $9,500,000.4 In the third quarter of 2018, the Credit Facility was 

renewed and extended to $15,000,000. At that time, Sprott Resource Holdings Inc., a company 

duly registered and incorporated in Canada (“SRHI”),5 became guarantor to the Credit Facility 

("Credit Facility Guarantee"), replacing the Foreign Debtor’s former majority shareholder. In 

September 2019, the Credit Facility was further renewed and extended to $20,000,000, as was the 

Credit Facility Guarantee. 

20. In 2017, SRHI purchased a 70% ownership in MTV after conducting significant 

due diligence on MTV’s future mining potential. SRHI, together with MTV initiated several 

technical engineering studies to validate the due diligence and in late 2018 began marketing the 

project to find a debt partner to help finance MTV’s proposed expansion. MTV, SRHI and the 

 
4 All monetary amounts are in USD. 
5 On June 23, 2020, Sprott Resource Holdings Inc. formally changed its name to SRHI Inc. 
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Senior Lenders (defined below) entered into the New Credit Facility (defined below) in December 

2019. 

21. In December 2019, the Foreign Debtor repaid the Credit Facility and the Credit 

Facility Guarantee expired upon the Foreign Debtor’s entry into a credit facility with new lenders 

in the amount of $45,000,000 (“New Credit Facility”): (i) AAM Ltd.; and (ii) Kimura (collectively 

“Secured Lenders”). SRHI serves as a limited guarantor under the New Credit Facility, with 

Citicorp International Limited serving as facility agent and security agent (“Agent”).  

B. Intercompany Lenders 

22. The Foreign Debtor has also obtained financing from a group of intercompany 

and/or affiliated lenders: (i) SRHI; (ii) Sprott Resource Corp. (“SRC”), a company duly registered 

and incorporated in Canada – a wholly-owned subsidiary of SRHI;6 (iii) SRH Chile S.p.A. (“SRH 

Chile”), a company organized and existing under the laws of Chile – a wholly-owned subsidiary 

of SRC; and (iv) certain members of MTV’s management (collectively, the “Intercompany 

Lenders”). 

23. Pursuant to an Intercreditor Agreement, dated December 10, 2019, the Foreign 

Debtor’s obligations to the Intercompany Lenders are subordinate to those of the Secured Lenders. 

C. Trade Creditor Issues 

24. As noted above, certain of the Foreign Debtor’s trade creditors were requiring 

accelerated repayment terms, and in some cases cash on delivery (“COD”), prior to the pandemic-

related shutdown and commencement of the Chilean Proceeding. 

 
6 On June 23, 2020, Sprott Resource Corp. formally changed its name to SRHI Resource Corp. 
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25. Some of these creditors have international operations, personnel and enforcement 

capabilities. As a result, the Foreign Debtor is very concerned by the current exposure of the U.S. 

Accounts:  

(i) The U.S. accounts are instrumental in, and critical to, the Foreign Debtor’s 

operations; namely, 100% of all revenue pertaining to the Offtake flows through 

these accounts;  

(ii) An international creditor was successful in freezing all Chilean bank accounts of 

MTV, and attempting to freeze the U.S. Accounts as well, immediately prior to 

MTV entering protection (detailed below); and  

(iii) If/when some portion of the withdrawn funds (detailed below) are returned, it will 

be exposed to potential creditor action.  

D. U.S. Bank Accounts  

26. Immediately before MTV entered into creditor protection in Chile, an international 

creditor obtained a court order freezing all Chilean bank accounts of MTV. At the same time, the 

creditor attempted to execute against the U.S. Accounts, but was denied access by the Chilean 

banks. As a result, MTV’s only operational accounts are the U.S. Accounts (defined below).  

27. MTV expects to have its Chilean bank accounts reactivated but MTV cannot risk 

having any further actions taken on its accounts, including the U.S. Accounts. 

28. As part of the New Credit Facility, the Foreign Debtor was required to maintain a 

reserve account at the New York Branch of Citibank, N.A. (“Citibank”), with a minimum balance 

of $7,000,000.  
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29. In accordance with this requirement and for other business purposes, the Foreign 

Debtor opened a pair of accounts with Citibank: (i) xxxx5500 – collection account; and  

(ii) xxxx5600 – operating account (collectively “U.S. Accounts”). 

30. On May 12, 2020, pursuant to an Offshore Accounts Agreement, the Agent issued 

an ‘Account Stop Notice’ to Citibank restraining the Foreign Debtor’s U.S. Accounts. Shortly 

thereafter, in accordance with the terms of the New Credit Facility, the Secured Lenders withdrew 

$6,500,000 from the Foreign Debtor’s U.S. Accounts.  

31. Upon information and belief, the withdrawn funds are currently held in a suspense 

account at Citibank, for the benefit of the Secured Lenders. As part of the Chilean Proceeding, 

there are ongoing negotiations between the Foreign Debtor and Secured Lenders to have some 

portion of the withdrawn funds returned to the U.S. Accounts. 

E. Equity Interests  

32. The Foreign Debtor’s equity is held as follows: (i) 70% – SRH Chile; and (ii) 30% 

– Porto San Giorgio S.p.A., a company organized and existing under the laws of Chile (together, 

the “Shareholders”). 

V. CHILEAN PROCEEDING7 

A. Summary of Chilean Law  

33. Chilean insolvency law provides for the possibility of a distressed company to 

commence a reorganization proceeding (“Reorganization Proceeding”). The Reorganization 

Proceeding is governed by Chapter III of Law 20,720 on Reorganization and Liquidation of 

Companies and Individuals (“Reorganization Law”). The Reorganization Proceeding allows 

viable businesses protection during temporary periods of financial distress. 

 
7 Section V.A is drawn from the Contador Declaration filed contemporaneously herewith. 
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34. A Reorganization Proceeding is commenced by a debtor by filing an application to 

open a Reorganization Proceeding (“Application”) with the Civil Court that has jurisdiction over 

such debtor. Article 56 of the Reorganization Law requires the debtor to include certain 

information regarding its financial position and assets and liabilities with the Application.   

35. Immediately after the Application is filed, the three largest creditors of the debtor 

select an overseer (“Overseer”) as well as an alternate Overseer, on an administrative proceeding 

hold under the Superintendence of Insolvency and Re-entrepreneurship (“Superintendence of 

Insolvency”). During the Reorganization Proceeding, the debtor’s management remains in control 

of the debtor, but the Overseer is provided with certain supervisory authority over the debtor’s 

management. Article 25 of the Reorganization Law provides the Overseer with authority to seek 

any provisional and preservation remedies for the debtor’s assets that are necessary to protect the 

interests of the creditors, in which he can issue certificates (each, an “Overseer Certificate”) that 

clarify the meaning of certain orders issued by the Civil Court. If there is a dispute regarding the 

meaning of any order issued by the Civil Court in front of another court in Chile, parties to that 

dispute often submit Overseer Certificates in order to clarify the meaning of such order and the 

other Chilean court will accept Overseer Certificates as evidence of the meaning of the Civil 

Court’s order.   

36. After the Overseer and alternate Overseer are selected, the Superintendence of 

Insolvency issues a certificate of nomination (“Certificate of Nomination”) designating the 

Overseer and alternate Overseer.      

37. Following the issuance of a Certificate of Nomination, the Civil Court where the 

Application was filed will issue the Resolution of Reorganization (“Stay Order”) which formally 

commences the Reorganization Proceeding. The Stay Order commences the Protección 
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Financiera Concursal for an initial period of 30 business days (“Reorganization Proceeding 

Stay”).8 While the Reorganization Proceeding Stay is in effect, no execution or enforcement 

procedures may be initiated against the debtor and “ipso facto” clauses cannot be enforced. Further, 

the Reorganization Proceeding Stay prohibits any creditor of the debtor from collecting on or 

enforcing any guarantee such creditor may have obtained from a third party of the debtor’s 

obligations to such creditor, even if such guarantee was intended to be an independent obligation 

of such third party. Specifically, Article 57 of the Reorganization Law requires each Stay Order to 

provide that guarantees provided by non-debtors cannot be enforced or collected on “invoking as 

grounds the commencement of a Reorganization Proceeding.” The Reorganization Proceeding 

Stay is intended to have worldwide effect.   

38. The Reorganization Proceeding Stay can be extended for: (i) an additional 30 

business days with the consent of two or more unaffiliated creditors holding more than 30% of the 

total debt of the debtor (excluding debt held by affiliates or insiders); and (ii) an additional 60 

business days with the consent of two or more creditors holding more than 50% of the total debt 

of the debtor (excluding debt held by affiliates or insiders). 

39. At the conclusion of the Reorganization Proceeding Stay Period, a hearing is held 

(“Plan Approval Hearing”) where the creditors vote on whether to approve a judicial 

reorganization agreement (“Plan”) proposed by the debtor. The debtor is required to submit its 

Plan at least 10 business days prior to the Plan Approval Hearing. The Overseer is required to 

provide a report on the Plan (“Overseer Report”) at least 3 business days prior to the Plan Approval 

Hearing. The Overseer Report is required to include, among other things, the Overseer’s opinion 

regarding whether the Plan is feasible in light of the debtor’s financial position, the likely recovery 

 
8 Judicial business days in Chile includes Saturdays. 
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for each class of creditors in the event the Plan was not approved and the debtor was liquidated, 

and whether the Plan complies with the Reorganization Law. 

40. For a Plan to be approved at the Plan Approval Hearing, creditors representing both 

two-thirds of the total number creditors and creditors holding two-thirds of the total debt in each 

class of creditors (in each case calculated by the creditors in each class that attend the Plan 

Approval Hearing) must vote in favor of the Plan. The votes of certain insiders, including affiliated 

entities and directors and officers of the debtor, are not counted as part of the Plan vote or for 

purposes of determining whether the thresholds for total creditors and amount of debt are met for 

Plan approval. Creditors are typically grouped into two separate classes: (i) secured creditors; and 

(ii) unsecured creditors. Privileged creditors, who hold certain claims entitled to preferential 

treatment under the Reorganization Law, including certain tax claims and labor claims, are not 

reorganized by this procedure. Continuing suppliers of the debtor (similar to critical vendors under 

U.S. law), and COMEX creditors, who finance a debtor’s foreign trade operations could have a 

different method of payment than the Plan, provided such creditors agree to continue to extend 

credit to the debtor and the Overseer approves separate classification. 

41. If the debtor’s Plan is not approved by creditors, a liquidation proceeding against 

the debtor is typically initiated unless the creditors agree to give the debtor an opportunity to 

present a second Plan. If the creditors decide to allow the debtor to propose a second Plan, the 

Reorganization Proceeding Stay Period is extended for an additional 20 business days. 

42. If the Plan is approved by creditors, then, all creditors are given 5 business days 

from the Plan Approval Hearing to object to the Plan. If no objections are filed, the Plan approval 

becomes final after the 5-day period.  
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B. Status of Chilean Proceeding 

43. As noted in Section I above, the Stay Order was entered in the Foreign Debtor’s 

Chilean Proceeding on May 29, 2020, some elements of which include, but are not limited to, the 

following: 

(i) appoints Mr. José Felizardo Figueroa Barrueco as Overseer and Mr. Enrique 

Ortiz D’Amico as alternate Overseer;  

(ii) stays the declaration or initiation of any insolvency proceedings, execution 

and any other enforcement measures against the Foreign Debtor; 

(iii) validates Foreign Debtor contracts and payment requirements, with a stay 

against unilateral termination; 

(iv) prohibits the Foreign Debtor from either encumbering or disposing of 

assets, or modifying its corporate structure, governance and ownership; and 

(v) Meeting of Creditors scheduled for, and initial Reorganization Proceeding 

Stay expires on, July 6, 2020.   

See Exhibit C.   

44. On June 19, 2020, the Stay Order was extended until August 11, 2020. 

45. On July 9, 2020, the Civil Court appointed me as the Foreign Representative for 

the purpose of commencing proceedings under Chapter 15 in the U.S. (“Foreign Rep 

Appointment”), a true and accurate copy of which is attached hereto as Exhibit D. 

46. The above-referenced Foreign Rep Appointment acknowledges and approves the 

authority given to the Foreign Representative to commence and act as Foreign Representative in 

the Foreign Debtor’s Chapter 15 case. See Exhibit D. 
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VI. REQUEST FOR RELIEF 

47. Chapter 15 of the Bankruptcy Code is designed to promote cooperation and comity 

between U.S. and foreign courts, protect and maximize the value of debtor assets, and facilitate 

the rehabilitation and reorganization of businesses. Chapter 15 is intended to avoid disruptions that 

could otherwise derail a foreign debtor’s restructuring in its home country. 

48. Pursuant to Section 1519(a)(1) of the Bankruptcy Code, the Foreign Representative 

respectfully requests immediate entry of the Provisional Relief Order staying execution against the 

U.S. Accounts, pending the formal recognition hearing before this Court. See Exhibit A. 

49. Pursuant to Section 1517(a) of the Bankruptcy Code, the Foreign Representative 

respectfully requests entry of the Recognition Order: (A) finding that (i) the Foreign Debtor is an 

eligible “debtor” under Chapter 15 of the Bankruptcy Code, (ii) the Chilean Proceeding is the 

Foreign Debtor’s “foreign main proceeding” pursuant to Section 1502 of the Bankruptcy Code, 

(iii) the Foreign Representative satisfies the requirements of a “foreign representative” under 

Section 101(24) of the Bankruptcy Code, and (iv) the Petition meets all requirements of Section 

1515 of the Bankruptcy Code; (B) granting recognition of the Foreign Proceeding as a foreign 

main proceeding under Sections 1517, 1520 and 1521 of the Bankruptcy Code; and  

(C) enforcing and granting comity to the Stay Order (as defined below) in the U.S. See Exhibit B. 

A. Request for Immediate Provisional Relief Protecting the U.S. Accounts 

50. Section 1519 of the Bankruptcy Code authorizes bankruptcy courts to issue 

provisional relief, including entry of a stay similar to the automatic stay in Section 362 of the 

Bankruptcy Code, to protect a foreign debtor and its property located in the U.S. Specifically, upon 

filing a petition for recognition under Chapter 15, the Bankruptcy Code provides: 
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From the time of filing a petition for recognition until the court rules 
on the petition, the court may, at the request of the foreign 
representative, where relief is urgently needed to protect the assets 
of the debtor or the interests of the creditors, grant relief of a 
provisional nature, including— (1) staying execution against the 
debtor's assets; … and (3) any relief referred to in paragraph (3), (4), 
or (7) of section 1521(a).  
 
11 U.S.C. § 1519(a) (emphasis added). 
 

51. Through its incorporation of Section 1521, Section 1519(a)(3) authorizes the Court 

to grant “any appropriate relief” prior to recognition of the foreign main proceeding, including 

“any relief that may be available to a trustee,” subject to certain limitations, and provided that “the 

interests of the creditors and other interested entities, including the debtor, are sufficiently 

protected.” Id. A foreign representative may request such relief “where necessary to effectuate the 

purposes of [chapter 15] and to protect the assets of the debtor or the interests of the creditors.”  

11 U.S.C. § 1521(a). 

52. While a stay under Section 1519 of the Bankruptcy Code is not automatic, 

bankruptcy courts routinely grant provisional relief to maintain the status quo pending recognition 

or disposition of foreign proceedings. See, e.g., In re OAS S.A., No. 15-10937 (SMB), Dkt. No. 33 

(Bankr. S.D.N.Y. Apr. 30, 2015) (granting provisional relief and temporarily restraining, among 

other things and except for certain pending actions, further execution against, and seizure of the 

debtors' property); In re STX Pan Ocean Co., No. 13-12046 (SCC), Dkt. No. 30 (Bankr. S.D.N.Y. 

July 1, 2013) (granting provisional injunction that tracked the language of Section 362). 

53. Adversarial Proceedings Generally Not Required – Section 1519(e) provides that 

“[t]he standards, procedures, and limitations applicable to an injunction shall apply to relief under 

this section." FED. R. BANKR. P. 7001(7) states that “a proceeding to obtain an injunction or other 

equitable relief, except when a chapter 9, chapter 11, chapter 12, or chapter 13 plan provides for 
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the relief” is an adversarial proceeding. However, many courts have held that an adversarial 

proceeding is not necessary for a motion under Section 1519 of the Bankruptcy Code. See e.g., In 

re Worldwide Educ. Services, Inc., 494 B.R. 494, 499 n.1 (Bankr. C.D. Cal. 2013) ("[T]he court 

agrees…that an adversary proceeding is not required to obtain provisional relief under section 

1519 of the Bankruptcy Code."); In re Pro-Fit Int'l, Ltd., 391 B.R. 850, 855 (Bankr. C.D. Cal. 

2008) (same); In re Ho Seok Lee, 348 B.R. 799 (Bankr. W.D. Wash. 2006) (same); see also In re 

SIVEC SRL., 2011 WL 2445754 (Bankr. E.D. Okla. June 15, 2011) (extending the automatic stay 

under sections 105(a) and 1519 without an adversary proceeding). 

54. Standard for Injunctive Relief – When deciding whether to grant provisional relief 

under Section 1519 of the Bankruptcy Code, the standards for issuance of a preliminary injunction 

are applied. In re Beechwood Re, No. 19-11560 (MG), 2019 WL 3025283, at *2 (Bankr. S.D.N.Y. 

July 10, 2019). When evaluating the factors for a preliminary injunction, “the court takes a flexible 

approach and no one factor is determinative.” Hawaii Structural Ironworkers Pension Tr. Fund v. 

Calpine Corp., No. 06 CIV. 5358 (PKC), 2006 WL 3755175, at *4 (S.D.N.Y. Dec. 20, 2006) 

(citing In re Eagle–Picher Indus., Inc., 963 F.2d 855, 859 (6th Cir.1992)). The factors which are 

evaluated are: (i) whether there is a likelihood of successful reorganization; (ii) whether there is 

an imminent irreparable harm to the estate in the absence of an injunction; (iii) whether the balance 

of harms tips in favor of the moving party; and (iv) whether the public interest weighs in favor of 

an injunction. In re Calpine Corp., 365 B.R. 401, 409 (S.D.N.Y. 2007).  

55. The Foreign Debtor is seeking very narrow provisional relief; namely, a stay of 

execution against the U.S. Accounts: 
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(i) Stay Order Intent – As set out in the Contador Declaration, the existing Stay Order 

in the Chilean Proceeding is intended to apply worldwide, so the Foreign Debtor’s 

request for provisional relief is directly in line with the Civil Court’s ruling.  

(ii) Secured Lender Support & Agreed Exemption From Automatic Stay – The Secured 

Lenders do not oppose the request for provisional relief or recognition of the 

Chilean Proceeding, and regard the relief as critical to protecting the U.S. Accounts 

from the actions of other creditors trying to circumvent the Stay Order in the 

Chilean Proceeding. Further, in order to ensure uninterrupted business operations 

and the corresponding flow of revenues, the Foreign Debtor has agreed to exempt 

the Secured Lenders, Agent or any person appointed on their behalf, from the 

automatic stay under Sections 362(a) and 1519(a)(1) of the Bankruptcy Code, as 

reflected in the proposed Provisional Relief and Recognition Orders.  

See Exhibit A and Exhibit B.         

(iii) International Creditor Threat – An international creditor was successful in freezing 

all Chilean bank accounts of MTV, and attempting to freeze the U.S. Accounts as 

well, immediately prior to MTV entering protection. 

(iv) Injunction Factors Met – First, the Chilean Proceeding is in the initial stages and 

there are no indications that the Foreign Debtor’s efforts to reorganize will fail. 

Second, as detailed above, irreparable harm will come to the Foreign Debtor if any 

creditor is allowed to execute against the U.S. Accounts prior to the recognition 

hearing with this Court. Third, there is no harm in granting the request for 

provisional relief; rather, the parties most impacted by the relief (i.e. Secured 

Lenders) do not oppose the Foreign Debtor’s efforts. Lastly, public interest favors 
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the request for relief in that preservation of current and future funds in the U.S. 

Accounts will only help the Foreign Debtor’s reorganization efforts and eventual 

Plan in the Chilean Proceeding.   

56. The Foreign Representative submits that immediate entry of the Provisional Relief 

Order staying execution against the U.S. Accounts is necessary and appropriate. See Exhibit A. 

B. Recognition of Chilean Proceeding 

i. Foreign Debtor Eligibility – U.S. Accounts 

57. For Chapter 15 eligibility, courts in this district have applied Section 109(a) of the 

Bankruptcy Code, “only a person that resides or has a domicile, a place of business, or property in 

the United States…may be a debtor under this title.” See, e.g., Drawbridge Special Opportunities 

Fund LP v. Barnett (In re Barnett), 737 F.3d 238, 247 (2d Cir. 2013). Courts have unanimously 

held that a foreign debtor satisfies the requirement even if it only has a nominal amount of property 

in the U.S. See GMAM Inv. Funds Tr. I v. Globo Comunicacoes e Partipacoes S.A. (In re Globo 

Comunicacoes e Partipacoes S.A.), 317 B.R. 235, 249 (S.D.N.Y. 2004) (“virtually no formal 

barrier” to federal courts adjudicating foreign debtor bankruptcy proceedings) (citing In re 

Aerovias Nacionales de Colombia S.A. (In re Avianca), 303 B.R. 1, 9 (Bankr. S.D.N.Y. 2003)). A 

debtor satisfies Section 109(a) of the Bankruptcy Code if it has any property in the U.S., with many 

courts looking to two (2) forms of property: (i) contracts; and (ii) bank accounts. 

58. The Foreign Debtor is eligible because it has property in the U.S. in the form of the 

U.S. Accounts at Citibank in New York. See In re Inversora Eléctrica de Buenos Aires S.A., 560 

B.R. 650, 655 (Bankr. S.D.N.Y. 2016) (bank account alone is sufficient to meet the requirement 

under Section 109); In re Suntech Power Holdings Co., 520 B.R. 399, 413 (Bankr. S.D.N.Y. 2014) 

(“[The bank account] satisfied the express requirements for eligibility under § 109(a) to permit the 
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[debtors] to file the chapter 15.”); In re McTague, 198 B.R. 428, 431–32 (Bankr. W.D.N.Y. 1996) 

(de minimis bank account balance sufficient to meet Section 109(a) requirement).  

59. Courts in this district have also held that a retainer paid to professionals is sufficient 

to meet the ‘property’ requirement under Section 109 of the Bankruptcy Code. See In re Octaviar 

Admin. Pty Ltd., 511 B.R. 361, 372-74 (Bankr. S.D.N.Y. 2014) (“line of authority that supports 

the fact that prepetition deposits or retainers can supply ‘property’ sufficient to make a foreign 

debtor eligible to file in the United States”). 

60. The combination of the Foreign Debtor’s U.S. Accounts and retainer paid to 

Chapter 15 legal counsel satisfy the requirements under Section 109(a) of the Bankruptcy Code 

and provide bases for jurisdiction. 

ii. Chilean Proceeding = Foreign Main Proceeding 

61. Section 1517(a) of the Bankruptcy Code provides that, after notice and hearing, a 

court shall enter an order recognizing a foreign proceeding as a foreign main proceeding if:  

(i) “such foreign proceeding is a foreign main proceeding” within the meaning of Section 1502 of 

the Bankruptcy Code; (ii) “the foreign representative applying for recognition is a person or body”; 

and (iii) the petition meets the requirements of Section 1515 of the Bankruptcy Code. As set forth 

below, the Chilean Proceeding, Foreign Representative, and Petition satisfy all the requirements. 

a. Chilean Proceeding is a Foreign Proceeding 

62. Section 101(23) of the Bankruptcy Code defines a “foreign proceeding” as: 

[A] collective judicial or administrative proceeding in a foreign 
country, including an interim proceeding, under a law relating to 
insolvency or adjustment of debt in which proceeding the assets and 
affairs of the debtor are subject to control or supervision by a foreign 
court, for the purpose of reorganization or liquidation. 
 
11 U.S.C. § 101(23) 
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63. Courts have held that a “foreign proceeding” is: 

(i) a proceeding; 

(ii) either a judicial or an administrative character; 

(iii) collective in nature by considering the rights and obligations of all creditors; 

(iv) located in a foreign country; 

(v) authorized or conducted under a law related to insolvency or the adjustment 

of debt, even if the debtor is not actually insolvent; 

(vi) debtor’s assets and affairs are subject to the control or supervision of a 

foreign court or other authority that controls or supervises the foreign 

proceeding; and 

(vii) proceeding is for the purpose of reorganization or liquidation. 

See In re Ashapura Minechem Ltd., 480 B.R. 129, 136 (S.D.N.Y. 2012) (citing In re Betcorp Ltd., 

400 B.R. 266, 277 (Bankr. D. Nev. 2009)); see also In re ABC Learning Ctrs. Ltd., 728 F.3d 301, 

308 (3d Cir. 2013); see generally In re Oversight & Control Comm’n of Avánzit, S.A., 385 B.R. 

525, 533 (Bankr. S.D.N.Y. 2008).  

64. As detailed in the Vega and Contador Declarations, the Chilean Proceeding satisfies 

the above requirements and qualifies as a “foreign proceeding” in accordance with Section 101(23) 

of the Bankruptcy Code: 

(i) The Chilean Proceeding is a Reorganization Proceeding commenced under 

and governed by Chapter III of Law 20,720 on Reorganization and 

Liquidation of Companies and Individuals – “the hallmark of a ‘proceeding’ 

is a statutory framework that constrains a company’s actions and that 
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regulates the final distribution of a company’s assets” (Betcorp, 400 B.R. at 

278); 

(ii) Article 25 of the Reorganization Law provides the Overseer with authority 

to seek any provisional and preservation remedies for the Foreign Debtor’s 

assets that are necessary to protect the interests of the creditors, and he can 

issue Overseer Certificates to clarify the meaning of orders from the Civil 

Court – a reorganization proceeding is judicial in character whenever a 

“court exercises its supervisory powers” (In re ABC Learning Ctrs. Ltd., 

445 B.R. 318, 328 (Bankr. D. Del. 2010)); 

(iii) In the Chilean Proceeding, non-insider creditors control whether the 

Reorganization Proceeding Stay is extended and also whether the Plan is 

approved based on voting thresholds virtually identical to those under 

Chapter 11 of the Bankruptcy Code – “[a] proceeding is collective if it 

considers the rights and obligations of all of a debtor’s creditors, rather than 

a single creditor” (In re Poymanov, 571 B.R. 24, 33 (Bankr. S.D.N.Y. 

2017)); 

(iv) The Chilean Proceeding is currently pending before the 30º Civil Court of 

Santiago, Chile, and assigned Case No. C-7373-2020; 

(v) The Chilean Proceeding is a Reorganization Proceeding commenced under 

and governed by Chapter III of Law 20,720 on Reorganization and 

Liquidation of Companies and Individuals – see In re Millard, 501 B.R. 

644, 649–50 (Bankr. S.D.N.Y. 2013) (“Likewise, Collier explains that 

‘[t]he words “under a law relating to insolvency or adjustment of debt” [in 
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section 101(23)] emphasize that chapter 15 is available not only to debtors 

that are technically insolvent or facing liquidation, but also to debtors who 

are in financial distress and may need to reorganize.’” (quoting 8 Collier ¶ 

1501.03 (16th 2018))); 

(vi) The Chilean Proceeding subjects the Foreign Debtor’s assets and 

management to the supervision of both the Civil Court and appointed 

Overseer, who is given broad supervisory authority over the Foreign 

Debtor’s operations, with the ability to seek remedies and issue Overseer 

Certificates under Article 25 of the Reorganization Law; and 

(vii) The purpose of the Chilean Proceeding is the reorganization of the Foreign 

Debtor, with the required Plan providing for recovery to various classes  of 

creditors – see In re Avánzit, 385 B.R. at 533–34 (“financial restructuring” 

is a “reorganization” per Sections 101(23) and 1517 analysis, particularly 

when debts are repaid through a plan). 

65. The Foreign Representative submits that the Chilean Proceeding satisfies all 

requirement of Section 101(23) of the Bankruptcy Code and is a foreign proceeding entitled to 

recognition under Chapter 15 of the Bankruptcy Code. 

b.  Chilean Proceeding is a Foreign Main Proceeding 

66. This Court should recognize the Chilean Proceeding as a “foreign main proceeding” 

under Section 1502(4) of the Bankruptcy Code. Pursuant to Section 1517(b)(1), a “foreign 

proceeding shall be recognized as a foreign main proceeding if it is pending in the country where 

the debtor has the center of its main interests.”  
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67.  Although not defined in the Bankruptcy Code, the term “center of main interests” 

(or “COMI”), is identified as a debtor’s principal place of business. See In re Bear Stearns High-

Grade Structured Credit Strategies Master Fund, Ltd., 374 B.R. 122, 129 (Bankr. S.D.N.Y. 2007), 

aff’d, 389 B.R. 325 (S.D.N.Y. 2008). Courts have identified certain factors for determining a 

debtor’s COMI: (i) location of the debtor’s headquarters; (ii) location of those persons or entities 

that actually manage the debtor; (iii) location of the debtor’s primary assets; and (iv) location of 

the majority of the debtor’s creditors or at those affected by the proceeding. See In re SPhinX, Ltd., 

351 B.R. 103, 117 (Bankr. S.D.N.Y. 2006). Lastly, Section 1516(c) establishes that “[i]n the 

absence of evidence to the contrary, the debtor’s registered office, or habitual residence in the case 

of an individual, is presumed to be the center of the debtor’s main interests.”  

68. As detailed in the Vega Declaration, the Foreign Debtor’s COMI is clearly in Chile: 

(i) registered office and corporate headquarters are located at Avenida 

Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile; 

(ii) primary control and decision-making are made from the principal place of 

business in Chile; 

(iii) majority of employees reside in Chile; 

(iv) all assets are in Chile, with the exception of the U.S. Accounts; and 

(v) majority of administrative functions, including accounting, financial 

reporting, budgeting, and cash management, are conducted in Chile. 

69. Per the above, the Foreign Debtor’s COMI is Chile and this Court should recognize 

the Chilean Proceeding as a foreign main proceeding. 

c. Chapter 15 Case Commenced by Duly Authorized Foreign Representative 
 

70. Section 101(24) of the Bankruptcy Code defines “foreign representative”: 
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The term “foreign representative” means a person or body, including 
a person or body appointed on an interim basis, authorized in a 
foreign proceeding to administer the reorganization or the 
liquidation of the debtor’s assets or affairs or to act as a 
representative of such foreign proceeding.  

 

71. Section 1517 of the Bankruptcy Code provides that a “foreign representative” shall 

apply for recognition of the foreign proceeding.  

72. This Court has recognized that Section 101(24) “does not require that a foreign 

representative be judicially appointed.” See In re Cell C Proprietary Ltd., 571 B.R. 542, 553 

(Bankr. S.D.N.Y. 2017) (official corporate resolution satisfies the requirements of Section 

101(24)); see also In re Vitro, S.A.B. de C.V., 470 B.R. 408, 412 (N.D. Tex. 2012), aff’d sub nom., 

In re Vitro S.A.B. de CV, 701 F.3d 1031, 1047-1049 (5th Cir. 2012), cert. dismissed, 133 S. Ct. 

1862 (2013) (“Chapter 15 does not require a foreign representative to be appointed by court 

order”); In re OAS S.A., 533 B.R. 83, 98 (Bankr. S.D.N.Y. 2015) (board-appointed individual 

appointed qualified as a “foreign representative”).  

73. First, the Foreign Representative is a “person” under Section 101(41) of the 

Bankruptcy Code. Second, the Civil Court appointed the Foreign Representative for the purpose 

of commencing proceedings under Chapter 15 in the U.S. See Exhibit D. 

74. Per the above, the Foreign Representative submits that he meets the requirements 

to serve as the Foreign Debtor’s “foreign representative” in accordance with Section 101(24) of 

the Bankruptcy Code. 

d. Petition Satisfies Requirements of Section 1515 of Bankruptcy Code 

75. Section 1515(b) of the Bankruptcy Code establishes that a petition for recognition 

must be accompanied by one of the following: 
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(i) certified copy of the decision commencing such foreign proceeding and 

appointing the foreign representative; 

(ii) certificate from the foreign court affirming the existence of such foreign 

proceeding and of the appointment of the foreign representative; or 

(iii) in the absence of evidence referred to in paragraphs (i) and (ii), any other 

evidence acceptable to the court of the existence of such foreign proceeding 

and of the appointment of the foreign representative. 

76. In order to satisfy Section 1515(b) of the Bankruptcy Code, the Foreign Debtor 

attached and incorporated by reference, the following: (i) official copy and certified English 

translation of the Stay Order that formally commenced the Chilean Proceeding; and (ii) official 

copy and English translation of the Foreign Rep Appointment (see Exhibit C and Exhibit D).9  

77. The Petition meets the requirements of Section 1515 of the Bankruptcy Code, 

satisfies the third requirement of Section 1517(a) of the Bankruptcy Code and as such, this Court 

should recognize the Chilean Proceeding in this Chapter 15 case. Further, granting recognition 

promotes the public policy of respecting foreign proceedings and cooperation between the courts, 

per Sections 1501(a), 1508 and 1525(a) of the Bankruptcy Code.  

e. Recognition of the Chilean Proceeding is Not Contrary to U.S. Public Policy  
 

78. Section 1506 establishes the public policy exception “if the action would be 

“manifestly contrary to the public policy of the United States.” Courts have generally found the 

exception to be narrow, with deference when a foreign court’s proceedings meet fundamental 

standards of fairness. See Oilsands Quest Inc., 484 B.R. 593, 597 (Bankr. S.D.N.Y. 2012); see 

 
9 The Debtor reserves the right to supplement these materials in advance of or at the final hearing on the Petition. 
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also: In re Metcalfe & Mansfield Alternative Investments, 421 B.R. 685, 697 (Bankr. S.D.N.Y. 

2010) (only issue is whether foreign procedures meet U.S. standards of fundamental fairness). 

79. Recognition of the Chilean Proceeding and any orders issued by the Civil Court, or 

Overseer Certificates by the Overseer, is neither contrary to public policy nor justifies a refusal to 

recognize. 

80. Per the above analysis, the Foreign Representative submits that the Foreign Debtor 

is entitled to entry of the Recognition Order. See Exhibit B. 

VII. SATISFACTION OF LOCAL RULE 9013-1(A) 

81. The Petition includes citations to the applicable rules and statutory authorities upon 

which the relief requested herein is predicated, and a discussion of their application to the Petition. 

Accordingly, the Foreign Debtor submits that the Petition satisfies Local Rule 9013-1(a). 

VIII. NOTICE 

82. The Foreign Representative shall provide notice of the Petition and any related 

filings to: (i) Office of the U.S. Trustee for the Southern District of New York; (ii) Agent;  

(iii) Secured Lenders; (iv) Intercompany Lenders; (v) custodian of the U.S. Accounts; (vi) all 

persons or bodies authorized to administer the Chilean Proceedings; (vii) Foreign Debtor and its 

Chilean counsel; and (viii) such other parties in interest that have requested notice pursuant to 

Bankruptcy Rule 2002. In light of the relief requested, the Foreign Representative submits that no 

further notice is necessary. 

IX. NO PRIOR REQUEST 

83. No prior request for the relief sought in this Petition has been made to this or any 

other court. 
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X. CONCLUSION 

WHEREFORE, the Foreign Representative respectfully requests: (i) immediate entry of 

the Provisional Relief Order, substantially in the form attached hereto as Exhibit A; (ii) entry of 

the Recognition Order following the appropriate hearing, substantially in the form attached hereto 

as Exhibit B; and (iii) such other and further relief as is just and proper. 

 

 

 

Dated: August 14, 2020  
 Buffalo, New York  

LIPPES MATHIAS WEXLER FRIEDMAN LLP 
 
 
 /s/ John A. Mueller    
John A. Mueller, Esq 
50 Fountain Plaza, Suite 1700 
Buffalo, New York 14202 
(716) 362-7614  
jmueller@lippes.com 
 
∙ Counsel to the Foreign Representative 
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VERIFI.CA TION OF J>ETITION 
' 

I, Jose Felizardo Figueroa Barrueco, p11rsL1a11t to 28 U.S.C. § 1746, hereby declares under 

penalt)1 of 1Jerjt1r)' 1111der tl1e la\vs o:f tl1e United States of' A111erica as follows: 

l a1n the Civil CoL1rt-a1J1Joi11ted Overseer a11d Foreig11 Representative tor the Foreig11 

Debtor. 

I a1n dulv authorized to tile tl1is Verified Petition a11d to co111111ence and act in this ., 

C~hapter 15 case 011 behalf of:tl1e Foreig11 Debtor. 

I have read the 1:oregoi11g Verified Petitio11, a11d l a111 i11tor111ed a11d believe that the factt1al 

a] legatio11s contained tl1erein are true and accur,tte to the best <)f~ 111y k11ovvledge, i11i1)r111ati<)n ,lnd 

belief. 

-

Datecl: JLtl)' ____ , 2020 
Jose f'elizardo :Figueroa Barrt1eco 
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August 12
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Exhibit A 

 

Provisional Relief Order 
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UNITED STATES BANKRUPTCY COURT    
SOUTHERN DISTRICT OF NEW YORK  
 

  

   
IN RE:   

CHAPTER 15 
   
MINERA TRES VALLES S.P.A.,1  CASE NO. 20-_____-___ 
   
 DEBTOR IN A FOREIGN PROCEEDING.   
   

 
ORDER GRANTING PROVISIONAL RELIEF 

UNDER CHAPTER 15 OF THE BANKRUPTCY CODE 
 

Upon consideration of the (I) Verified Petition for Recognition of Foreign Main 

Proceeding and (II) Request for Provisional Relief Under Chapter 15 of the Bankruptcy Code 

(together with the official form petition filed concurrently therewith, the “Petition”), filed by the 

Foreign Representative2 of the above-captioned debtor, Minera Tres Valles S.p.A. (“Foreign 

Debtor” or the “Company”), along with the Declarations filed in support thereof; and upon the 

request for provisional relief contained in the Petition,3 and after due deliberation thereon, 

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction to consider the Petition pursuant to 28 U.S.C. §§ 157 

and 1334. 

B. This Court is the proper venue for this proceeding pursuant to 28 U.S.C. §§ 1410. 

This Court may enter a final order consistent with Article III of the United States Constitution. 

C. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P). 

 
1 The Foreign Debtor’s Chilean tax identification number is 77.856.200‐6 and its executive office is located at Avenida 
Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile 758009. 
2 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Petition. 
3 See Section VI.A of the Foreign Debtor’s Verified Petition. 
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D. This matter was properly commenced pursuant to Sections 1504, 1509 and 1515 of 

the Bankruptcy Code. 

E. That relief is urgently needed to protect certain assets of the Foreign Debtor 

pursuant to Section 1519(a)(1) of the Bankruptcy Code.  

IT IS HEREBY ORDERED THAT: 

1. The Foreign Debtor’s request for provisional relief in the Petition is GRANTED to 

the extent set forth herein. 

2. In accordance with Sections 362(a) and 1519(a)(1) of the Bankruptcy Code, all 

persons and entities, with the exception of the Secured Lenders, Agent or any person appointed on 

their behalf, are enjoined from seizing, attaching, and enforcing or executing liens, judgments or 

other claims against the Foreign Debtor’s U.S. Accounts. 

3. The automatic stay protections established by this Order shall remain in full force 

and effect, unless or until otherwise ordered by this Court. 

4. This Court shall retain jurisdiction with respect to all matters arising from or related 

to the implementation or interpretation of this Order. 

 

 

Dated: August  , 2020          
 New York, New York   HONORABLE      
      U.S. BANKRUPTCY JUDGE 
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Recognition Order 
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UNITED STATES BANKRUPTCY COURT    
SOUTHERN DISTRICT OF NEW YORK  
 

  

   
IN RE:   

CHAPTER 15 
   
MINERA TRES VALLES S.P.A.,1  CASE NO. 20-_____-___ 
   
 DEBTOR IN A FOREIGN PROCEEDING.   
   

 
ORDER GRANTING PETITION FOR RECOGNITION OF  
FOREIGN MAIN PROCEEDING AND RELATED RELIEF  

UNDER CHAPTER 15 OF THE BANKRUPTCY CODE 
 

Upon consideration of the (I) Verified Petition for Recognition of Foreign Main 

Proceeding and (II) Request for Provisional Relief Under Chapter 15 of the Bankruptcy Code 

(together with the official form petition filed concurrently therewith, the “Petition”), filed by the 

Foreign Representative2 of the above-captioned debtor, Minera Tres Valles S.p.A. (“Foreign 

Debtor” or the “Company”), along with the Declarations filed in support thereof;  

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. This Court has jurisdiction to consider the Petition pursuant to 28 U.S.C. §§ 157 

and 1334. 

B. This Court is the proper venue for this proceeding pursuant to 28 U.S.C. §§ 1410. 

This Court may enter a final order consistent with Article III of the United States Constitution. 

C. Good, sufficient, appropriate, and timely notice of the filing of the Petition and the 

hearing on the Petition has been given by the Foreign Representative, pursuant to Bankruptcy Rule 

2002. 

 
1 The Foreign Debtor’s Chilean tax identification number is 77.856.200‐6 and its executive office is located at Avenida 
Apoquindo 4775, Oficina 501, Las Condes, Santiago, Chile 758009. 
2 Capitalized terms used but not otherwise defined herein shall have the meaning ascribed to them in the Petition. 
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D. This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(P). 

E. No objections or other responses were filed that have not been overruled, 

withdrawn, or otherwise resolved. 

F. This matter was properly commenced pursuant to Sections 1504, 1509 and 1515 of 

the Bankruptcy Code. 

G. The Foreign Representative is a “person” pursuant to Section 101(41) of the 

Bankruptcy Code and is the duly appointed “foreign representative” of the Debtor as such term is 

defined in Section 101(24) of the Bankruptcy Code. The Foreign Representative has satisfied the 

requirements of Section 1515 of the Bankruptcy Code and Bankruptcy Rule 1007(a)(4). 

H. The Chilean Proceeding is entitled to recognition by this Court pursuant to Section 

1517 of the Bankruptcy Code. 

I. The Chilean Proceeding is pending in Chile, where the Debtor has the “center of its 

main interests” as referred to in Section 1517(b)(1) of the Bankruptcy Code. Accordingly, the 

Chilean Proceeding is a “foreign main proceeding” pursuant to Section 1502(4) of the Bankruptcy 

Code and entitled to recognition as a foreign main proceeding pursuant to Section 1517(b)(1) of 

the Bankruptcy Code. 

J. The relief granted hereby is necessary to effectuate the purposes and objectives of 

Chapter 15 and to protect the Debtor and its interests. 

IT IS HEREBY ORDERED THAT: 

1. The Petition is GRANTED as set forth herein. 

2. The Chilean Proceeding is recognized as foreign main proceeding pursuant to 

Section 1517 of the Bankruptcy Code, and all the effects of recognition as set forth in Section 1520 

of the Bankruptcy Code shall apply. 
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3. Upon entry of this Order, the Chilean Proceeding and all prior orders of the Chilean 

Civil Court shall be and hereby are granted comity and given full force and effect in the United 

States and pursuant to Section 1520 of the Bankruptcy Code, among other things: 

(i) protections of Sections 361 and 362 of the Bankruptcy Code apply to the 
Foreign Debtor; 
 

(ii) all persons and entities, with the exception of the Secured Lenders, Agent 
or any person appointed on their behalf, are enjoined from seizing, 
attaching, and enforcing or executing liens, judgments or other claims 
against the Foreign Debtor’s property in the United States or from 
transferring, encumbering, or otherwise disposing of or interfering with the 
Foreign Debtor’s assets or agreements in the United States without the 
express consent of the Foreign Representative; and 

 
(iii) all persons and entities, with the exception of the Secured Lenders, Agent 

or any person appointed on their behalf, are enjoined from commencing or 
continuing, including the issuance or employment of process of, any 
judicial, administrative or any other action or proceeding involving or 
against the Foreign Debtor or its assets or proceeds thereof, or to recover a 
claim or enforce any judicial, quasi-judicial, regulatory, administrative, or 
other judgment, assessment, order, lien, or arbitration award against the 
Foreign Debtor or its assets or proceeds thereof. 
 

4. The Foreign Representative, the Foreign Debtor, and their respective agents are 

authorized to serve or provide any notices required under the Bankruptcy Rules or Local Rules of 

this Court. 

5. No action taken by the Foreign Representative, the Foreign Debtor, or their 

respective successors, agents, representatives, advisors, or counsel in preparing, disseminating, 

applying for, implementing, or otherwise acting in furtherance of or in connection with the Chilean 

Proceeding, this Order, this Chapter 15 case, or any adversary proceeding herein, or contested 

matters in connection therewith, will be deemed to constitute a waiver of any immunity afforded 

the Foreign Representative, including, without limitation, pursuant to Section 1510 of the 

Bankruptcy Code. 
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6. The banks and financial institutions with which the Foreign Debtor maintains bank 

accounts, or on which checks are drawn or electronic payment requests made in payment of pre- 

or post-petition obligations, are authorized and directed to continue to service and administer the 

Foreign Debtor’s bank accounts without interruption and in the ordinary course. 

7. The Foreign Representative is authorized to take all actions necessary to effectuate 

the relief granted pursuant to this Order. 

8. The terms and conditions of this Order shall be immediately effective and 

enforceable upon its entry. 

9. This Court shall retain jurisdiction with respect to the enforcement, amendment, or 

modification of this Order, any requests for additional relief or any adversary proceeding brought 

in and through this Chapter 15 case, and any request by an entity for relief from the provisions of 

this Order, for cause shown, that is properly commenced and within the jurisdiction of this Court. 

10. This Order applies to all parties in interest in this Chapter 15 case and all of their 

agents, employees and representatives, and all those who act in concert with them who receive 

notice of this Order.  

 

 

Dated: September  , 2020          
 New York, New York   HONORABLE      
      U.S. BANKRUPTCY JUDGE 
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Stay Order – Chilean Proceeding 
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Exhibit D 

Foreign Rep Appointment
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