
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
 

In re:      :  
      :  Case No. 19-10497 (CSS) 
CTI Foods, LLC et al.,   :  
                                                                        : Chapter 11 
                                                                        : 
                                                                        : (Jointly Administered) 
 Debtors.    : Hearing Date:  April 8, 2019 at 2:00 p.m. 
       Objection Deadline: April 2, 2019 at 4:00 p.m.1 

    
 

UNITED STATES TRUSTEE’S OBJECTION TO APPLICATION OF THE DEBTORS 
TO (I) EMPLOY AND RETAIN AP SERVICES, LLC AND (II) DESIGNATE KENT 

PERCY AS CHIEF RESTRUCTURING OFFICER, NUNC PRO TUNC TO THE 
PETITION DATE 

 
In support of his Objection to the Application of the Debtors to (I) Employ and Retain AP 

Services, LLC and (II) Designate Kent Percy as Chief Restructuring Officer, Nunc Pro Tunc to 

the Petition Date (the “Application”), Andrew R. Vara, the Acting United States Trustee for 

Region 3 (“U.S. Trustee”), through his undersigned counsel, states as follows: 

1. This Court has jurisdiction to hear this Objection.   

2. Pursuant to 28 U.S.C. § 586, the U.S. Trustee is charged with the administrative 

oversight of cases commenced pursuant to chapter 11 of title 11 of the United States Code (the 

“Bankruptcy Code”).  This duty is part of the U.S. Trustee’s overarching responsibility to 

enforce the bankruptcy laws as written by Congress and interpreted by the courts.  See United 

States Trustee v. Columbia Gas Sys., Inc. (In re Columbia Gas Sys., Inc.), 33 F.3d 294, 295-96 

(3d Cir. 1994) (noting that U.S. Trustee has “public interest standing” under 11 U.S.C. § 307, 

which goes beyond mere pecuniary interest); Morgenstern v. Revco D.S., Inc. (In re Revco D.S., 

                                                 
1 The objection deadline was extended by agreement of the parties. 
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Inc.), 898 F.2d 498, 500 (6th Cir. 1990) (describing the U.S. Trustee as a “watchdog”).  The U.S. 

Trustee’s case oversight includes monitoring and commenting upon applications for the 

employment and compensation of professionals. 

3. Pursuant to 11 U.S.C. § 307, the U.S. Trustee has standing to be heard with regard 

to this Objection. 

PRELIMINARY STATEMENT 

4. Rigorous compliance with professional retention rules is critical to the integrity 

and transparency required of the bankruptcy system.  The Debtors seek to employ AP Services 

LLC (“APS”) and designate Kent Percy as Chief Restructuring Officer (“CRO”) pursuant to 11 

U.S.C. § 363, but APS’ retention disclosures are incomplete.   APS fails to name several parties 

in interest that it currently advises, or was formerly engaged to advise, citing confidentiality 

concerns on the basis that such parties have confidential relationships with the Debtors.  It is not 

adequate for APS to simply assert that certain of its connections are confidential, without also 

seeking leave of Court, pursuant to 11 U.S.C. § 107(b), to file such names under seal.  

Accordingly, the Application should not be approved unless and until APS files a schedule of the 

parties in interest with an accompanying motion to seal that demonstrates that the sealing of such 

names is appropriate pursuant to 11 U.S.C. § 107(b).   

BACKGROUND 

5. On March 11, 2019, the Debtors filed a voluntary petitions for relief under 

Chapter 11 of the Bankruptcy Code.   

6. On March 11, 2019, the Debtors filed their Joint Prepackaged Chapter 11 Plan of 

Reorganization of CTI Foods, LLC and its Affiliated Debtors (the “Plan”).  The hearing on 

confirmation of the Plan is scheduled for April 18, 2019.   
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7. The U.S. Trustee has not appointed an official committee of unsecured creditors 

in this case. 

8. On March 18, 2019, the Debtor filed the Application, seeking authority to retain 

APS and designate Kent Percy as CRO. 

9. The Declaration of Kent Percy (the “Percy Declaration”) attached as Exhibit B to 

the Application describes the review that APS conducted of its connections with parties in 

interest in the case. 

10. Schedule 1 to the  Percy Declaration is a list of categories of potential parties in 

interest whose names APS checked against its client database to identify parties in interest that 

are or have been represented by APS.   

11. Paragraph 23 of the Percy Declaration is a “match list” of parties from Schedule 1 

as to whom APS is engaged to advise or was formerly engaged to advise, which APS asserts are 

all unrelated to these Chapter 11 cases.                

12. Paragraph 24 of the Percy Declaration states that with respect to entities 

categorized as “Customers/Customer Contracts” on Schedule 1, APS is engaged or was formerly 

engaged to advise 18 such entities in matters unrelated to the Debtors.  The Percy Declaration 

states that the engagements are not confidential, but that disclosure of the names would result in 

the disclosure of the Debtors’ relationship with such entities, which the Debtors assert is 

confidential.    

13. Paragraph 23 of the Percy Declaration also discloses a confidential former client 

of APS, stating that “an affiliate of a creditor to the Debtors is a confidential former AP client in 

matters unrelated to the Debtors.”  
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ARGUMENT 

14. APS seeks to be retained pursuant to 11 U.S.C. § 363 under the terms of the crisis 

management protocol (the “Protocol”) that has been employed in this District.   Retention under 

the Protocol also requires disclosure of connections to parties in interest.  In particular, the 

Protocol provides that the professional shall disclose any and all facts that may have a bearing on 

whether the firm, its affiliates, and/or any individuals working on the engagement hold or 

represent any interest adverse to the Debtor, their creditors, or other parties in interest.   

15. The U.S. Trustee acknowledges APS’ assertion that 18 of the 

“Customers/Customer Contracts” entities have been designated as confidential at the request of 

the Debtors due to agreements the Debtors have with such entities.   APS also designates a 

former AP client as confidential but does not provide a basis for such designation.  However, 

simply designating names as confidential without an accompanying motion to seal does not 

satisfy APS’ disclosure requirements.  If APS seeks to treat such names as confidential, it must 

overcome the presumption of public access and demonstrate that it is appropriate to redact such 

names from its Application, by filing a motion to seal in compliance with 11 U.S.C. § 107(b), 

Rule 9018 and L.R. 9018-1(d) (“Any party who seeks to file documents under seal must file a 

motion to that effect.”) 

16. Bankruptcy Code Section 107 sets forth the legal standard applicable to sealing 

information that is confidential.  See also F.R.B.P. 9018.  Section 107(a) of the Bankruptcy Code 

provides that all papers “filed in a case under this title . . . are public records and open to 

examination” by the public.  11 U.S.C. § 107(a).  “This policy of open inspection, codified 

generally in Section 107(a) of the Bankruptcy Code, evidences Congress’s strong desire to 

preserve the public’s right of access to judicial records in bankruptcy proceedings.”  Video 
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Software Dealers Ass’n v. Orion Pictures Corp. (In re Orion Pictures Corp.), 21 F.3d 24, 26 (2d 

Cir. 1994); accord In re Alterra Healthcare Corporation, 353 B.R. 66, 71 (Bankr. D. Del. 

2006)(“[D]ocuments filed in bankruptcy cases have historically been open to the press and 

general public.”). 

17. A limited exception to public disclosure may be invoked to protect “an entity with 

respect to a trade secret or confidential research, development or commercial information.”  11 

U.S.C. § 107(b)(1); accord Fed.R.Bankr.P. 9018.  Specifically, Bankruptcy Rule 9018 provides 

in pertinent part:  

On motion or on its own initiative, with or without notice, the court may 
make any order which justice requires (1) to protect the estate or any entity 
in respect of a trade secret or other confidential research, development, or 
commercial information, (2) to protect any entity against scandalous or 
defamatory matter contained in any paper filed in a case under the Code, or 
(3) to protect governmental matters that are made confidential by statute or 
regulation.  

Fed. R. Bankr. P. 9018.   

18. The moving party bears the burden of showing that a request to place documents 

under seal falls within the parameters of Bankruptcy Code § 107(b) and Bankruptcy Rule 9018 

by demonstrating “. . . that the interest in secrecy outweighs the presumption in favor of access.” 

In re Continental Airlines, 50 B.R. 334, at 340 (D. Del. 1993); accord, In re Food Mgmt. Group, 

359 B.R. 543, at 561 (Bankr. S.D.N.Y. 2007); In re Fibermark, Inc., 330 B.R. 480 (Bankr. D. Vt. 

2005). To meet this burden, the movant “must demonstrate extraordinary circumstances and 

compelling need to obtain protection.” Food Mgmt. Group, 359 B.R. at 561 (citing In re Orion 

Pictures Corp., 21 F.3d 24, at 27 (2d Cir. 1994)). A contractual agreement to keep information 

confidential is not determinative. See In re Muma Services Inc., 279 B.R. 478, 485 (Bankr. D. 

Del. 2002) (if parties could file documents under seal simply because of confidentiality 
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provisions, then Court “would never have control over motion practice” and Section 107 “would 

be meaningless.”).    

19. Without a motion to seal, the Court and other parties are unable to review the 

basis for the assertions of APS that the names of its clients cannot be disclosed or to review a 

complete schedule of parties in interest in order to determine that APS does not hold or represent 

any interest adverse to the Debtor, their creditors, or other parties in interest.    

WHEREFORE, the U.S. Trustee requests that the Court deny the Application unless and 

until APS files a schedule of its connections to parties in interest, along with a motion to seal that 

demonstrates that sealing is appropriate with respect to the names of parties in interest that it has 

designated as confidential.  The U.S. Trustee hereby reserves his right to respond to any motion 

to seal and seek any further relief as appropriate.   

Respectfully submitted, 
 

ANDREW R. VARA 
ACTING UNITED STATES TRUSTEE 

 
By:     /s/ Jane M. Leamy                   
       Jane M. Leamy (#4113) 
       Trial Attorney 
       J. Caleb Boggs Federal Building 

          844 King Street, Suite 2207, Lockbox 35 
              Wilmington, DE 19801 
                   (302) 573-6491 

Dated: April 2, 2019  
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